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VOLUME 2

SECTION 3
SPECIAL CONDITIONS
CONTENTS
These conditions amplify and supplement the General Conditions governing the Contract. Unless the Special Conditions provide otherwise, the General Conditions remain fully applicable. The numbering of the Articles of the Special Conditions is not consecutive but follows the numbering of the General Conditions. Other Special Conditions should be indicated afterwards. 

Article 2
Language of the Contract

2.1
The language used shall be English. 
Article 4
Communication

4.1
Any written communication related to this Contract between the Contracting Authority on the one hand and the Contractor on the other hand, must state the Contract title and contract number and must be sent by post, fax, e-mail or by hand to the following addresses:


For the Contracting Authority:
	Name:
	Municipality of Herceg Novi

	Contact Person:
	Simonida Kordic

	Address:
	Municipality of Herceg Novi, Trg Marsala Tita 2, Herceg Novi

	Telephone:
	+382 (0) 31 321 052

	E-mail:
	simonida.kordic@hercegnovi.me    




For the Contractor:
	Name:
	Tbd.

	Contact Person:
	

	Address:
	

	Telephone:
	

	E-mail:
	




For the Supervisor:
	Name:
	Tbd.

	Contact Person:
	

	Address:
	

	Telephone:
	

	E-mail:
	


E-mail communications between the parties are also permitted, in particular for communications between the Supervisor and the Contractor. Formal notifications, such as notifications of termination or breach or notifications which have an impact on Contract Price or additional cost claims must be submitted through the methods mentioned above. Email may be used as a supplementary notification method for such formal notifications.

Where signed documents are transmitted electronically they shall be confirmed by delivery of hard copy with the original signatures within one week.
Article 5
Supervisor and Supervisor’s representative
5.1. 
 The Supervisor will be appointed by the Contracting Authority.
5.2.  
 The name and address of the Supervisor and his Representative(s) shall be given to the Contractor after the award of the Contract.


  The Contracting Authority shall appoint a Supervisor to carry out duties referred to in the Contract. The Supervisor may have further staff to which he delegates matters related to the Contract.
5.3
The Supervisor acts for the Contracting Authority. He has no authority to relieve either party of any duties, obligations or responsibilities under the Contract or to amend the Contract. 

Any approval, check, certificate, consent, examination, inspection, instruction, notice, proposal, request, test, or similar act by the Supervisor (including absence or disapproval) shall not relieve the Contractor from any responsibility he has under the Contract, including the responsibility for errors, omissions, discrepancies and non-compliances.

Any failure to disapprove any work, plant or materials shall not constitute approval, and shall therefore not prejudice the right of the Supervisor to reject the work, plant or materials.

The Supervisor may issue to the Contractor (at any time) instructions which may be necessary for the execution of the works and the remedying of any defects, all in accordance with the Contract. The Contractor shall only take instructions from the Supervisor. If an instruction constitutes a modification, Article 37 of General Conditions shall apply.

The Supervisor shall consult with each party in an endeavour to reach agreement. If agreement is not achieved, the Supervisor shall make a fair determination in accordance with the Contract, taking due regard of all relevant circumstances.
5.4
The Supervisor shall obtain the written approval of the Contracting Authority prior taking any of the following actions specified in the General Conditions:



(a)
Approve any extension of time determined under Article 35 of the General 

Conditions;



(b)
Approve any modification of the Contract and/or issuing any administrative 

order under Article 37 of the General Conditions.

Administrative orders issued by the Supervisor shall be dated, numbered and entered in a register. The Supervisor shall send them electronically (by email) to representatives of the Contractor, of the Beneficiary and of the Contracting Authority. Hard copies shall be delivered by hand to representatives of the Contractor and of the Beneficiary, and where appropriate, also to the representative of the Contracting Authority.
Article 7
Subcontracting
Subcontracting is allowed up to 20% of the value of the Contract. Any subcontract or agreement with the Sub-Contractor shall be written in a manner as to be consistent with this Contract and shall require that the Contractor has full access for auditing purposes to the Sub-Contractors records, documents, costs and accounts.
Article 8
Documents to be provided

8.1
The Supervisor’s approval of any technical documentation shall not relieve the Contractor of his responsibilities under the Contract. 

The Contractor should maintain manuals as work diary together with proposed or changed drawings during the permanent work in a format and manner approved by the Supervisor.

The Contractor shall be responsible for the safekeeping of any formal documents relating to the Works. 
Article 12
General Obligations
12.3
The Contractor shall respect and abide by all laws and regulations in force in the Montenegro and shall ensure that his personnel, their dependants, and his local employees also respect and abide by all such laws and regulations. The Contractor shall indemnify the Contracting Authority against any claims and proceedings arising from any infringement by the Contractor, his employees and their dependants of such laws and 
regulations

12.9
The visibility measures must comply with the rules laid down in the Communication and Visibility Manual for EU External Actions published by the European Commission: http://ec.europa.eu/europeaid/work/visibility/index_en.htm.

12.11 The Supervisor, where necessary and/or appropriate shall ask the Contractor to prepare for his approval.
Article 12d: Contractor’s undertaking


The Contractor undertakes that the Design, the Contractor’s Documents, the execution and the 
completed Works shall be in accordance with:


1)
Law on Spatial Planning and Construction of Structures of Montenegro

2)
The documents forming the contract, as altered or modified by the Contracting 


Authority through Addenda, Side letters or Administrative Orders whatever the case 

may be.

Article 12g: As-Built Documents

The Contractor shall prepare, and keep up-to-date, a complete set of As-Built records of the execution of the Works, showing the As-Built locations, sizes and details of the work as executed. These records shall be kept on site and shall be used exclusively for this purpose. They shall be available to the Supervisor at any time. Hard copy prints shall be provided to the Supervisor, when reasonably requested, and, in particular, as evidence in support of Interim Payments. 

The absence of such records may be used by the Supervisor as reason to withhold payment of Interim Certificates.

Before Provisional Acceptance can be considered, the Contractor shall supply all As-Built documentation together with Operational Manuals and evidence of appropriate Training to the Supervisor for review and approval. 
Article 12i: Design Error 

If errors, omissions, ambiguities, inconsistencies, inadequacies or other defects are found in the Contractors documents, they and the Works shall be corrected at the Contractor’s cost, notwithstanding any consent or approval that may have been given.
Article 15: Pre-financing Guarantee

By derogation to Article 15 of the General Conditions, no performance guarantee is required under this contract. For possible pre-financing a bill of exchange will be provided by the Contractor.
Article 16
Liabilities and Insurance

16.1 
The amount of insurance covering liability with regard to risks and civil liability insurance shall be in according with Article 16 of General Conditions.
Article 17
Programme of implementation of tasks

17.1 The Contractor shall provide the Supervisor with a simplified programme of implementation of the tasks. This programme shall include at least the order and time limits in which the Contractor proposes to carry out the works, and shall be based on the tranches foreseen in art. 49.1 of the special conditions.
17.2  The Supervisor shall return this document to the Contractor with any relevant remarks within 10 days of receipt, save where the Supervisor, within those 10 days, notifies the Contractor of its wish for a meeting in order to discuss the documents submitted
Article 21
Exceptional risks

21.4
There are no exceptional risks other than specified in the General Conditions.
Article 34
Period of implementation of tasks

34.1
The period of implementation 12 months from the signing the contract by both parties.
Article 36
Delays in the implementation of tasks

36.1
The rate of liquidated damages for delays in the completion of works shall be 0.2% of the contract price for every day or part thereof which elapses between the end of the period of implementation of tasks and the actual date of completion, up to a maximum amount of 20 % of the contract price or, if the contract is subdivided into phases, 20 % of the price of the phase concerned.
Article 39
Works register

39.1
A works register shall be kept in English and Montenegrin language. It will be kept on the site by the Contractor, who shall enter in it at least the following information: 


(a) the weather conditions, interruptions of work owing to inclement weather, hours of work, number and type of workmen employed on the site, materials supplied, equipment in use, equipment not in working order, tests carried out in situ, samples dispatched, unforeseen circumstances, as well as orders given to the Contractor; 


(b) detailed statements of all the quantitative and qualitative elements of the work done and the supplies delivered and used, capable of being checked on the site and relevant in calculating payments to be made to the Contractor
39.2
The statements shall be prepared by the Contractor, in accordance with the Specifications and the Bill of Quantities respectively. The statements shall be two separate documents, one for quality control and one for quantitative measurement. The documents shall be permanently kept at the site, in hard copy and in electronic format. The Contractor shall measure, in cooperation with the Supervisor’s staff, and prepare records of the work executed in such detail as instructed by the Supervisor.
Article 40
Origin and quality of works and materials

40.1
All goods purchased under the Contract must originate in any eligible source country as defined in INTERREG IPA Cross-border Cooperation Programme Italy-Albania-Montenegro. For these purposes, ‘origin’ means the place where the goods are mined, grown, produced or manufactured and/or from which services are provided. The origin of the goods must be determined according to the EU Customs Code or the applicable international agreement.

When importing goods, any change in the specified origin must be pointed out to the project Supervisor and approved by him.

40.2
The works and the objects, appliances, equipment or materials used in their construction must comply with:

•
the requirements specified in Volume 3 (Technical Requirements). 

•
the specifications as in Volume 5.
40.3
No preliminary technical acceptance is necessary.
Article 43
Ownership of plant and materials

43.2
Equipment and materials intended for incorporation in the permanent works, but not yet incorporated in the permanent works and for which any interim payment has been made by the Contracting Authority, shall be vested in the Contracting Authority and visibly marked as such.
Article 44:
General principles for payments

44.1
Payments shall be made in the EUR 
44.3
By derogation, pre-financing payment to the Contractor for the lump-sum advance shall be made within 30 days. Other pre-financing payments to the Contractor shall be made within 30 days. Interim payments to the Contractor of the amounts due under each of the interim payment certificates approved by the supervisor shall be made within 30 days, and the final payment to the Contractor of the amounts due after the final statement of account issued by the Supervisor shall be made within 30 days.
Article 46
Pre-financing

46.1
Pre-financing may be granted to the Contractor, at his request and before the first interim payment take places, as a lump sum advance, after provision of the bill of exchange or equivalent in accordance with the Article 15. 

46.2
The total amount of the pre-financing will be 20% of the original contract price.
46.8
Repayment of the pre-financing shall take the form of deductions based on monthly claims.

a) The flat‑rate pre-financing (maximum of 20 %) shall be repaid by means of deductions from instalments and, if necessary, the balance due to the Contractor. This repayment shall begin with the first instalment and be completed, at the very latest, by the time 80 % of the amount of the Contract has been paid.

Repayment shall be made in the same currency as the pre-financing.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of pre-financing

Vt = the initial contract amount

D = the amount of the instalment.

The result is rounded up to two decimal places.

Article 47
Retention monies

47.1
The sum to be retained from interim payments to guarantee implementation of the Contractor’s obligations during the defects liability period is 10 % of final payment.
Article 49
Measurement

49.1
This is a lump-sum contract. No additions may be made to the items in the bill of quantities.

Article 50
Interim payments

50.1
Payments will be practically arranged in the following way:
	Month
	
	RSD

	1
	Pre-finance payment
	 20 % of the contract value

	After 3rd month
	Interim payment
	 50 % of the contract value

	12 or upon full completion of works
	Final payment
	 30 % of the contract value

	
	Total
	Total contract value


Article 51
Final statement of account

51.(1) and (2)

51.1
The Contractor shall, submit to the Supervisor a draft final statement of account when it applies for the provisional acceptance certificate. In order to enable the Supervisor to prepare the final statement of account, the draft final statement of account is submitted with supporting documents showing in detail the value of the work done in accordance with the contract and all further sums which the Contractor considers to be due to it under the contract.

51.2
Within 30 days from issuing the certificate of final acceptance referred to in article 62, the Supervisor shall prepare and signed the final statement of account.
51.3
The Supervisor shall issue to the Contracting Authority or to its duly authorized representative, and to the Contractor, the final statement of account showing the final amount to which the Contractor is entitled under the contract. The Contracting Authority or its duly authorized representative and the Contractor shall sign the final statement of account as an acknowledgement of the full and final value of the work implemented under the contract and shall promptly submit a signed copy to the Supervisor. However, the final statement of account shall not include amounts in dispute which are the subject of negotiations, conciliation, arbitration or litigation.
Article 53
Delayed payments

53.1
By derogation from Article 53.1 of the General Conditions, once the time-limit referred Article 44.3 has expired, the Contractor shall be entitled to late-payment interest at the rate and for the period mentioned in the General Conditions. 

Article 59
Partial acceptance

59.3
The defects liability period provided for in Article 62 shall run from the date of the latest Provisional Acceptance is signed.
Article 60
Provisional acceptance
60.1
In complement to article 60.1 of the General Conditions the operating and maintenance manuals, as built drawings and warranty certificates of mechanical, electrical and all other engineering components and equipment necessary to put buildings into the full operation, and/or required by the Supervisor and/or Contracting Authority shall be submitted by the Contractor to the Supervisor before the Provisional Acceptance Certificate is issued by the Supervisor.
Article 61
Defects liability

61.1
The defects liability period is defined as the period commencing on the date of provisional acceptance, during which the Contractor is required to make good any effect in, or damage to, any part of the work which may appear or occur during this period as notify by the Supervisor or the Contracting Authority. The rights and obligations of the parties with regard to this defects liability period are laid down in Article 61 of the General Conditions. 

61.6 
The normal wear and tear maintenance works shall not be borne by the Contractor.
Article 68
Dispute settlement

68.4
Any dispute arising out of or relating to this contract which cannot be settled otherwise shall be referred to the exclusive jurisdiction of relevant Court in Herceg Novi applying the national legislation of the Contracting Authority.
* * *
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